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RECENT AMERICAN DECISIONS. 

Supreme Court of Georgia. 
MILLEN v. GUERRARD. 

Where a testator directs the income of shares of stock to be paid to one for life 
with remainder to other parties, dividends declared on the stock during the life- 
tenancy go to the life-tenant and not to the remainderman. 

The facts that the dividends are unusually large, that they consist of accumula- 
tions of profit withheld during past years, and that they are declared in the form of 
certificates of indebtedness of the corporation, will not prevent them from becoming 
the property of the life-tenant if they are intended by the corporation as a distribu- 
tion of income. 

Under a provision of the Code that " the natural increase of the property belongs 
to the tenant for life ; any extraordinary accumulation of the corpus, such as issue 
of new stock upon the shares of an incorporated or joint stock company, attaches to 
the corpus and goes with it to the remainderman," dividends whether ordinary or 
extraordinary, if they represent a distribution of the income of the stock, go to the 
life-tenant. 

Appeal from Chatham County. 

William D. Hardin, for plaintiff in error. 

Gr. C. Whatley, A. B. Lawton, Cunningham $• Lawton, and 
W. S. Basinger, for defendants in error. 

The opinion of the court was delivered by 

Jackson, C. J. — Certain shares of Central and Southwestern 
Railroad stock were left by the will of Mrs. Millen to Guerrard, 
in trust for George R. Millen and his children, the income to be 
paid to Millen during life, and remainder to his children, with con- 
tingent remainder over in the event of their death. After probate 
of this will, the directors of the Central Railroad Company declared 
a dividend in certificates of indebtedness (in addition to a cash 
dividend) of $30 per share on the Central and $32 per share on 
the Southwestern _ stock, the Central Railroad having leased the 
latter road some years before on certain terms specified in the 
lease. The question made in this case is : Do these dividends go 
to George R. Millen, the life-tenant, or to the remaindermen ? 
The will directs the income of the stock to be paid to the life- 
tenant. Are dividends of stock the income of stock ? If not, 
what are they? They are certainly no part of the corpus. They 
do not increase the shares one iota. Nor could these dividends 
have been so applied by the directors as to add to the corpus, that 
is, to increase the stock, because the limit upon the number of 
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shares allowed the company by its charter is exhausted. These 
dividends could not be so used as to increase the corpus, and hence 
the directors declared the dividends, and gave them to the stock- 
holders as dividends, and not as corpus. What did the testatrix 
mean when she gave to George R. Millen for life the income of 
this stock ? Most clearly she meant the dividends declared by the 
directors ; for there is, there can be, no income from the stock of 
a railroad company except the dividends declared thereon. Nor 
does the testatrix limit the amount or value of this income to be 
enjoyed for life by this life-tenant. It matters not how little or 
how large the dividend declared, it is income from the stock, and 
it goes to the life-tenant. No matter in what it be declared, 
whether in cash or in bonds, no matter whether it be the accumu- 
lation of years or of one year, if it be the income from the stock, 
and not the corpus, the stock itself, by the terms of the will, which 
is the law of the case, it goes to the life-tenant. No matter what, 
therefore, may be the law in respect to cases generally, which may 
arise under this action of the directors of the Central Railroad 
Company, in this case, under this will, these dividends, in the 
shape of these interest-bearing certificates, are income, and not 
corpus, and go to the life-tenant, and not to the remaindermen. 

But suppose that the will be not in the case, and that by any 
sort of deed or instrument of conveyance this stock were the pro- 
perty of one for life, and of others in remainder, where would 
these dividends go ? Whose property would they then be ? That 
question will turn on the resolutions of the directors and the Code 
of this state, that is, upon the true meaning and construction of 
those resolutions, and of section 2256 of the Code. The resolutions 
show that dividends due these shares of stock had been " withheld" 
for past years, that the owners of the stock had not received any- 
thing "to represent their dividends and income thus withheld," 
and that, therefore, these certificates of indebtedness are issued. 
Clearly, therefore, these certificates represent, as declared on the 
face of the preamble and resolutions, past dividends withheld, and 
are declared in lieu of those dividends and that income from this 
stock which were withheld. It is as much as to say that the 
income from this stock was made in certain years, but not declared 
in those years for prudential reasons ; those reasons do not now 
exist ; therefore, this, the income of those years, will be declared 
as dividends now and be paid now. Suppose it had been declared 
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in cash, would there be a doubt that the cash would be the money 
of the life-tenant ? We think not. 

Suppose it had been declared in bonds of other persons, of the 
state, or the United States, or a city, or other railroad corporation, 
would it not go just as cash would have gone ? Most certainly, it 
seems to us. What difference, then, can it make if the company 
gave its own bonds, or evidences of debt, as dividends representing 
part income? None, logically, so far as we can discern it. The 
directors thus calling these certificates of indebtedness dividends, 
and issuing them as dividends, we come to the question, where do 
they go under the Code of Georgia — to the life- tenant or to the 
remainderman? The Code, section 2256, enacts that "The 
natural increase of the property belongs to the tenant for life. 
Any extraordinary accumulation of the corpus — such as issue of 
new stock upon the shares of an incorporated or joint stock com- 
pany — attaches to the corpus, and goes with it to the remainder- 
man." Are dividends, though unusually large, because withheld 
when they might have been declared but for prudential reasons, 
an extraordinary accumulation of the corpus, or are they the 
natural increase of the property, in the sense of this statute? We 
take it that the words "natural increase" are used in antithesis to 
the subsequent words, " extraordinary accumulation," and they 
mean the ordinary accumulation of the property ; that is, in case 
of stock, the ordinary increase of its value by larger dividends 
declared, whereby it may be worth much more in the income of the 
holder from it, goes to the life-tenant ; but any extraordinary 
increase or accumulation, by donation or grant from the state of 
lands, or other outside property, will go to the remainderman. 

That property thus accumulated, no.t from the ordinary use of 
the means of the company, but from extraordinary outside accu- 
mulations attaching to the former means or corpus of the company, 
and adding to that corpus, or those means, assimilates with that, 
becomes part of it, makes it larger and productive of more fruit, 
and can not be cut off by the life-tenant, but must stand tied to 
the corpus, and with the corpus pass to the remainderman. 

But really dividends are the ordinary, the natural, the only 
natural income or increase of this sort of property. There can be 
no natural birth from this parent, except dividends be born of her 
womb. Railroad stock produces that naturally, in the very order of 
its creation, according to the very law of its existence, breathed into 
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it by the legislature when it became a living entity. Its maker 
then said to it : '' Be fruitful and multiply dividends." So that 
according to its organic nature, it makes and distributes dividends ; 
and their birth is no more extraordinary than that of a child from 
healthy parents, and the issue of large dividends no more extraor- 
dinary or unnatural than the birth of twins. We think, therefore, 
that these terms, " natural" and " extraordinary," are not in the 
way of carrying into effect the intention of the testatrix and of the 
directors. Nor are the words, " such as issue of new stock upon 
the share of an incorporated or joint-stock company." They are 
a mere illustration of extraordinary accumulations. 

The issue of new stock is not an ordinary increase. It is 
not a natural increase. In this case it would have been very 
unnatural, because the law of the creation of this corporation 
prohibited this issue. The corporation must receive new powers 
from its maker before it could do this extraordinary, and as it 
now stands chartered, wholly unnatural and illegal thing. 
It could not declare new stock, but it could declare any number 
and amount of dividends. Besides, the corpus of this property 
is the shares of this stock. The only way to accumulate on 
this corpus is to increase these shares. If this corporation had 
possessed the power to do so, and had carried out that power, then 
the new stock would have assimilated to the old, become part and 
parcel of the corpus, and could not have been severed from it by 
the life-tenant ; but by the Code it would have gone over to the 
remainderman. Nor do we see any other possible way of adding 
to this corpus — the old stock — except by the issue of new stock. 
That is the only thing that can accumulate in kind on it, and 
assimilate and become corporate with it. Bonds of the company, 
or promissory notes of it, or certificates of indebtedness by it, are 
not accretions to its stock, nor in any legal sense part of its corpus. 
Indeed they are just the opposite. They are burdens upon it. 
They are debt, which the natural fruit of the corpus will have to 
pay, instead of new stock engrafted on the old to produce more 
fruit. So that on mature reflection we are of the opinion that these 
certificates of indebtedness, principal and interest, are the property 
of the life-tenant ; and the judgment of the court below denying 
the injunction is affirmed. 

The respective interests of a life-tenant which has given rise to a number of very 
and remainderman in stock, is a subject difficult and interesting legal problems, 
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the solution of which it is to be feared 
has not yet been satisfactorily reached. 
From time to time during the continu- 
ance of a life tenancy, certain benefits 
are usually conferred by the corporation 
upon the various holders of its stock. 
In addition to the division of the profits 
at stipulated intervals in the shape of 
ordinary dividends, it occasionally dis- 
tributes further sums constituting what 
are known as extraordinary dividends 
or bonuses. Sometimes it divides a por- 
tion of if s surplus profits in the form of a 
stock dividend. Sometimes it sells a 
portion of its franchises or property and 
distributes the proceeds among its stock- 
holders. Sometimes it increases its capi- 
tal by the issuing of new stock, the 
option of subscribing to which is granted 
to the stockholders. If the affairs of 
the corporation be prosperous this option 
can often be sold in the market so as to 
realize a handsome profit. Or if the 
stockholders elect themselves to sub- 
scribe to the new stock, they often find 
it worth in their hands, at once, more 
than the amount laid out for its pur- 
chase. 

The question frequently arises, to 
whom shall these various benefits — divi- 
dends, bonuses, stock dividends, pro- 
ceeds of corporation property or fran- 
chises and options — be adjudged to 
belong i Are they properly to be 
deemed as belonging to the life-tenant, 
or are they to be capitalized and retained 
intact for the remainderman ? The object 
of this note is to present in compact 
shape the leading principles by which 
the courts have been -guided in their 
adjudications upon this subject. A life- 
tenant of real or personal property 
generally is entitled only to the income 
or interest accruing during the period of 
his tenancy. This rule obtains equally 
with regard to stock as it does to other 
property. A life-tenant of stock is 
therefore entitled only to the " income" 
arising during his life. And whether the 
will or deed by which his life estate is 
Vol. XXX.— 49 



created provides that he shall have the 
"income," or the "dividends," or 
"the dividends and profits," or " the 
dividends, interest and profits," or " the 
interest, dividends, profits and pro- 
ceeds," there is no substantial diffei- 
cnec as to his. rights, the phrases being 
generally considered identical in effect : 
Hooper v. Rossiter, 1 McL. 527. 

Of course if the will or deed in ques- 
tion clearly indicates an intention on the 
part of the testator or settlor that the 
life-tenant shall have other and broader 
lights, this intention will be strictly 
carried out: Ward v. Combe, 7 Sim. 
634 ; Cuming v. Boswett, 2 Jur. (N. S.) 
1005 : Batch v. Ballet, 10 Gray 402 ; 
Reed v. Head, 6 Allen 174; Clarkson 
v. Clarkson, 18 Barb. 646. In the 
great majority of instances, however, 
no such clear intention appears, and 
resoi-t has therefore to be had to legal 
principles to determine what the "in- 
come" is. The statement of these 
principles will . be best understood by 
considering in succession the various 
classes of benefits conferred by the cor- 
poration upon its stockholders : 

I. Dividends. — At certain stipulated 
periods most corporations are in the 
habit of dividing their profits or some 
part of them, earned since the previous 
stipulated period, among their stock- 
holders. The sums which are thus 
periodically distributed are of course 
not constant in amount. Sometimes 
they are larger, sometimes smaller, ac- 
cording as the profits of the corporation 
have been large or small. But however 
great or insignificant they' may be, the 
receipt of them at the usual periods is 
always looked forward to by the stock- 
holders as a natural incident of their 
ownership. These constitute what are 
known as the ordinary dividends of a 
corporation. They are to be clearly 
distinguished from another class of 
dividends occasionally declared.. These 
are such as are extraordinary in their 
nature, usually declared out of the 
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accumulated profits, not at certain stipu- 
lated periods, but at irregular intervals, 
whenever and in such amount as the 
corporation sees proper. These are 
termed bonuses or extraordinary divi- 
dends. The receipt of them cannot be 
looked forward to with confidence by 
the stockholder at any particular period. 
The true test whether a dividend is 
ordinary or extraordinary is not the 
fund from which it is derived. Ordi- 
nary dividends are sometimes declared 
out of accumulated profits, and extra- 
ordinary dividends out of the profits of 
the preceding year or half year. The 
sole test is what was the intent of the 
corporation declaring it. If the terms 
of the corporate resolution passed for 
that purpose, as seen in the light of the 
surrounding circumstances, seem to con- 
template the distribution of an ordinary 
dividend, it will not be deemed an ex- 
traordinary one simply because it is 
larger than usual in amount : Barclay 
v. Wainwright, 14 Ves. 66 ; Price v. 
Anderson, 15 Sim. 473. Nor will the 
use of the word bonus make the divi- 
dend an extraordinary one, if a con- 
trary intent is to be inferred from all the 
circumstances of the case : Preston v. 
Melville, 16 Sim. 163; Johnson v. John- 
son, 15 Jur. 714. All ordinary divi- 
dends declared during the life-tenancy, 
no matter from what source derived, are 
to be considered as income, and are 
therefore the property of the life-tenant: 
Hooper v. Rossiter, 1 McE. 527. Nor 
does it make any difference ihat the 
profits out of which they are declared 
were earned prior to the inception of the 
life-tenancy : Bates v. Mackinley, 31 
Beav. 280. Ordinary dividends so far 
partake of the nature of interest that 
from time to time endeavors have been 
made to apply to them the principle of 
apportionment. Where, therefore, for 
example, stock is bequeathed, and the 
testator dies between the dividend days, 
it has been contended that the legatee is 
entitled only to that portion of the next 



dividend declared which may be con- 
sidered as having accrued since the tes- 
tator's death. A like contention has 
been made where stock has been settled 
for life with remainder over and the life- 
tenant dies between the dividend days. 
The general rule of law forbids such 
apportionment as inconvenient, and 
awards all ordinary dividends to those 
during the existence of whose estates 
they are declared : Earp's Appeal, 4 
Casey (Pa.) 368, 374 ; Clapp v. Astor, 
2 Ed. Ch. 319. In England, however, 
such apportionment is enjoined by Stat- 
ute 4 & 5 William IV., c. 22, and by 
Statute 33 & 34 Vict., c. 35, sect. 2 ; In 
re Maxwell's Trusts, 1 H. & M. Ch. 610 ; 
Hartley v. Allen, 4 Jur. (N. S.) 500. 
But these statutes refer exclusively to 
dividends on corporation stock, and will 
not apply in case of quasi dividends of a 
private partnership : Jones v. Ogle, L. 
R., 8 Ch. App. 192. 

Another question with relation to ordi- 
nary dividends is sometimes litigated 
between the life-tenant and the remain- 
derman. "Where the stock is sold for 
reinvestment between the dividend days 
then of course the money you get for 
the sale is so much more in proportion 
to the time that has elapsed between the 
last dividend day and the next dividend 
day. Therefore the price you get is 
compounded partly and chiefly of the 
value of the stock itself, and partly of 
the value of that portion of the divi- 
dends which may be considered as 
apportioned to the period which has 
elapsed since the last dividend day." 
Scholefield v. Reclfern, 8 L. T. R. 
(N. S.) 487. In such case it has been 
contended on behalf of the life-tenant 
that the value of the stock itself alone 
should be regarded as capital, and that 
the amount by which the purchase-money 
is augmented in consequence of the prox- 
imity of the next dividend day should 
be deemed income, and therefore paid 
over to him. But the administration of 
such an equity would be a practical im- 
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possibility. The amount of the forth- 
coming dividend can never be precisely 
known, and the price of stock in the 
market is liable to be affected by a thou- 
sand contingencies which bear no pos- 
sible relation to the time when that 
dividend falls due. How then can it 
be determined what portion of that price 
is to be set down to the account of 
accrued dividend? "The reason why 
such an equity has never been adminis- 
tered habitually," saysV. C. Kindeks- 
IiET, " is the serious and grievous bur- 
den it would impose to enter into such a 
complicated question as it would in- 
volve :" Scholefield v. Red/em, supra. 
The principle, however, is undoubtedly 
correct, and if a satisfactory result can 
be obtained as to the elements of the 
price it will be applied. Where, there- 
fore, stock was sold for reinvestment, 
and delivered only two days prior to the 
closing of the transfer books of the cor- 
poration preparatory to declaring a divi- 
dend, it was held that a sum equal to 
the whole of that dividend should be 
deducted from the purchase -money and 
paid to the tenant for life, on the ground 
that it was clear under the circumstances 
that the price of the stock itself had been 
augmented by just that amount : Lon- 
desborough v. Somerville, 19 Beav. 295. 
II. Extraordinary Dividends or Bonuses 
and Stock Dividends. — It is not always 
the policy of a corporation to divide all 
its profits among its stockholders as 
quickly as they are made. Prudence 
will usually dictate the setting apart 
from time to time of a portion of those 
profits to constitute a reserve or sur- 
plus fund, of which the corporation may 
make such use as it sees proper. Some- 
times it employs this fund, or a portion 
of it, in making permanent improve- 
ments upon its property, so as to facili- 
tate and extend its business. Some- 
times it expends it for the acquisition 
of new property, either real or personal, 
which may have become essential or 
desirable to carry out the purposes of 



the charter. Sometimes it simply re- 
tains the fund, and allows it. to accumu- 
late, in order to insure public confidence 
in the full ability of the corporation to 
meet its obligations. Occasionally the 
further retention and accumulation of 
such a fund becomes, for some reason, 
unnecessary, and the corporation then 
makes a division of the whole or a part 
of it among its stockholders. • This it 
may do in the shape of an ordinary 
dividend. Usually, however, it does 
so in the shape of an extraordinary 
dividend or bonus. Sometimes it hap- 
pens that the surplus fund, being either 
needed or spent for the acquisition or 
improvement of property, it is consid- 
ered desirable to issue new certificates 
of stock gratuitously to the various 
stockholders in an amount equal to the 
sums thus needed or expended. In this 
way the accumulated profits become, as 
far as the corporation is concerned, new 
capital. The shares issued to represent 
this new capital constitute a stock divi- 
dend. 

Where bonuses and ' stock dividends 
are declared during the existence of a 
life-tenancy, frequent litigation has oc- 
curred between the life-tenant and the 
remainderman as to their ownership. 
It is often the case that a part of the 
profits out of which they are declared 
were earned prior to the death of the 
testator by whose will the stock was 
bequeathed, prior to the execution of 
the deed by which it was settled, or 
prior to the investment in such stock 
of the property in which by such deed 
or will the life-tenancy has been created. 

Numerous cases arose in England 
upon this state of facts in the early 
part of the century. In all of them it 
was contended that so much of the bonus 
or stock dividend as consisted of profits 
which had accrued during the life-ten- 
ancy and since the investment, should be 
deemed income and awarded to the life- 
tenant, and that the rest, consisting of 
profits which had accrued before that time, 
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should be deemed capital, and should be 
invested anew, the interest to be paid over 
to the life-tenant, but the cot-pus to be 
kept intact for the remainderman. The 
correctness of the principle thus con- 
tended for does not seem to have been 
disputed by the courts, but the diffi- 
culties which lay in ' the way of the 
necessary investigation as to when the 
various parts of the profits out of which 
the bonus or stock dividend was de- 
clared had accrued, prevented its prac- 
tical application. Without invoking any 
particular principle, therefore, the courts 
cut the Gordian knot by awarding every 
bonus and stock dividend to the corpus 
of the estate. "If I am to go upon 
your principle," said Lord Locgh- 
bokough, in reply to the argument of 
the life-tenant's counsel in Branden v. 
Branden, 4 Ves. 800, "I must hunt it 
back, and see to what part of the saving 
each is entitled. I have often consi- 
dered this question, and it always seemed 
to me, in all the different ways that I 
could turn the consideration of it, that 
there was no way to be taken but to 
consider it as an accretion to the capital, 
and the tenant for life will have the 
benefit of the dividends." This case 
was the first of a long series that have 
since been determined. Irvine v. Hous- 
ton, 4 Pat. H. L. Cas. 521, a Scotch 
appeal to the House of Lords, decided 
six years later, is to substantially the 
same effect, Lord Eldon saying that a 
course of decision such as the life-tenant 
contended for " would have led to in- 
conveniences which would have been 
intolerable." The law on this point 
had now become settled. Judges, ad- 
mitting the total lack of principle on 
which the cases of Branden v. Branden 
and Irvine v. Houston rested, felt bound 
to follow them on the ground of stare 
decisis: Clayton v. Gresham, 10 Ves. 
288. An attempt to distinguish between 
cash bonuses and stock bonuses failed, 
Lord Eldon pronouncing the distinction 
between them as "too thin:" Paris v. 



Paris, 10 Ves. 185. Nor did it make any 
difference what the intention of the cor- 
poration might be as to the disposition 
of the bonus. " Whatever conduct or 
language the bank may hold," said Lord 
Eeskine, "if they do not increase the 
dividend, but take this mode of distrib- 
uting the profit, it is a part of the cap- 
ital:" Witts v. Steere, 13 Ves. 383. 
See, also, Warde v. Combe, 7 Sim. 634, 
and In re Armstrong's Trust, 3 K. & 
J. 486. But the evident injustice of 
this line of decision to the life-tenant 
made judges solicitous, whenever they 
could manage to do so, to secure to him 
his rights: Cuming v. Boswell, 2 Jur. 
(N. S.) 1005. Whenever, therefore, it 
appeared that the profits out of which 
a bonus was declared were all made 
during the life-tenancy, or subsequent to 
the investment in the particular stock, 
that bonus was adjudged income, and 
awarded to the life-tenant : Murray v. 
Glasse, 17 Jur. 816 ; Plumbe v. Neild, 
29 L. J. Ch. 618. And so far did the 
courts go that in some cases, in the ab- 
sence of all direct evidence as to when 
the profits out of which the bonus was 
declared were made, they presumed them 
to have been earned during the life-ten- 
ancy: Mm ray v. Glasse, supra; Ash- 
hurst et al. v. Field's Admr., 11 C. E. 
Green 1. In determining when profits* 
had accrued some nice questions were 
raised. But the actual time of payment 
of a debt to a corporation, as distin- 
guished from the period when it was 
incurred or became payable, was fixed 
upon as that in which the profit was 
deemed to have been made : Maclaren 
v. Stanton, 3 De G., E. & J. 202. 

The line of decision which has just 
been detailed has, however, been en- 
tirely overruled by more modern cases 
in the courts of England, Massachusetts, 
New Hampshire, New York, New Jersey 
and Pennsylvania. Those of England 
and Massachusetts, and according to the 
principal case, those of Georgia have 
adopted one principle. Those of New 
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York, New Jersey and Pennsylvania, 
and possibly those of New Hampshire, 
have adopted another. They will be 
considered separately. 

(a.) The Modern Cases in England 
and Massachusetts. — The older English 
cases, as has been seen, completely dis- 
regarded the intent of a corporation in 
declaring a bonus or stock dividend, as 
to whether it should be capital or in- 
come: Wilts v. Steere, 13 Ves. 363. 
Yet this, in the modern cases, both in 
that country and Massachusetts, has 
come to be considered as the turning 
point in every controversy. The net 
earnings of a corporation remain, it is 
said, the property of the company as 
fully as any other property, until the 
directors see fit to distribute them to the 
stockholders. It is quite competent for 
the directors to make, in the mean time, 
whatever disposition of those earnings 
they may please. They may buy property 
for the corporation, make improvements 
to that already owned, invest on real or 
personal security, or simply allow the 
fund to remain idle. No individual 
stockholder has any right to control their 
discretion in the matter, nor has he 
power to force them to make distribu- 
tion of the fund. Hence, it is said, 
as the corporation is the owner of these 
earnings, to all intents and purposes, 
and may distribute them or not just 
as it pleases, that when distribution is 
made, such distribution is in the nature 
of a gift by the corporation to its various 
stockholders, and that such gift may be 
made in whatever shape and upon 
whatever terms the corporation pleases. 
If, therefore, the corporation chooses to 
distribute the accumulated earnings with 
the intention that the gift shall be a gift 
of income, it is to be appropriated as 
income ; but if with the intention that 
the gift shall be a gift of capital, then it 
is to be appropriated as capital, and 
this without any reference to the time 
when the profits out of which the gift is 
made were earned. 



The practical application of this prin- 
ciple in several decided cases has fur- 
nished the means of laying down the 
following rule for ascertaining in every 
given case what the intention of the 
corporation is. Where the bonus de- 
clared is in the shape of cash, then the 
intent of the corporation will be pre- 
sumed to be to distribute it as income, 
unless a contrary intent may be inferred, 
either from the terms of the resolution 
declaring the bonus, or from the attend- 
ant circumstances : Dale v. Hayes, 40 
L. J. Ch. 244 ; In re Hopkins's Trusts, 
I/. R., 18 Eq. 096 ; Leland v. Hayden, 
102 Mass. 542. But where the bonus 
declared is in the shape of stock, then 
the intent of the corporation will be 
presumed to be to distribute it as capital, 
unless a like contrary intent may be 
inferred : In re Barton's Trusts, E. R., 
5 Eq. 238 ; Minot v. Paine et al., . 99 
Mass. 101. But in every case the court 
will look at the substance of the trans- 
action and not at its form merely. 
Where, therefore, a corporation bought 
with its surplus profits some of its own 
stock v/hich it subsequently apportioned 
among its stockholders, it was held that 
in substance, as well as intent, a cash 
bonus had been declared which was to 
ho considered as income : Leland v. 
Hayden, supra; and where a corporation 
declared a cash bonus, and at the same 
time authorized the issue of new shares 
to an amount equal to the bonus, and 
the b6nus was actually intended to be 
and was applied to payment for the new 
shares, it was held that this was sub- 
stantially the declaration of a stock 
dividend, and that the new shares were 
to be considered capital : Daland v. 
Williams, 101 Mass. 57 i ; Heard v. 
Elredge, 109 Mass. 258. No definite 
rule can of course be laid down as to 
what terms in the resolution declaring 
the bonus or dividend, or what attend- 
ing circumstances will be sufficient 
to rebut the ordinary presumption that 
cash shall be considered income, and 
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stock capital. Each case depends upon 
its particular facts. In Gifford v. 
Thompson, 115 Mass. 478, where a 
corporation had sold its franchises and 
property preparatory to dissolving its 
corporate existence, and afterwards 
made distribution of all its cash assets 
among its stockholders, including a 
large amount of profits which had accu- 
mulated during the existence of a life- 
tenancy in a portion of its stock, it was 
held that it was the clear intent of the 
corporation not to make a division of 
earnings, profits or income, as such, 
but to apportion and distribute all its 
property as capital. On the other hand 
it was held in Lord v. Brooks, 52 N. H. 
72, that where, under similar circum- 
stances, a distribution of the accumulated 
profits alone was made, the clear in- 
tent of the corporation was to divide 
them as income. 

(b.) The Cases in Pennsylvania, New 
York and New Jersey. — These cases pro- 
ceed substantially upon the principle con- 
tended for by the life- tenant in the early 
English authorities. Conceding that the 
accumulated profits of a corporation re- 
main its absolute property until divided, 
they nevertheless hold, when once they 
are divided, either in the shape of a cash 
bonus or a stock dividend, that the 
question whether that bonus or dividend 
shall be deemed capital or income, de- 
pends wholly upon the time when the 
profits, out of which it is declared, were 
earned. If they were earned prior to 
the inception of the life-tenancy in the 
stock, then the bonus or dividend is to 
be deemed capital. If, on the contrary, 
they were earned during the life-tenancy 
or subsequent to the investment in the 
stock, then the bonus or dividend is to be 
deemed income which properly belongs 
to the life-tenant. If they were partly 
earned during one period, and partly 
during the other, the bonus or dividend 
must be divided between capital and in- 
come proportionably : Lord v. Brooks, 
supra; Simpson v. Moore, 30 Barb. 637 ; 



Earp's Appeal, ' 4 Casey 368 ; Van 
Doran v. Olden, 4 C. E. Green 176. 
See also Woodruff's Estate, 1 Tuck. 59. 
The reasons upon which this principle 
rests are set out at length by Lewis, C. 
J., in Earp's Appeal, supra. " Where 
the profits of a corporation," said he, 
" have been accumulating for many 
years, * * * and the owner dies, di- 
recting the ' income' of his estate to be 
applied to particular objects for limited 
periods, these extraordinary accumu- 
lations are as much a part of his capital 
as any other part of his estate, and must, 
therefore, be regarded as forming a part 
of the principal from which the future 
income is to arise. * * * The profits 
arising since the death of the testator," 
he says, however, "are income. That 
sum is the rightful property of the appel- 
lants (life tenants). The managers 
might withhold the distribution of it for 
a time for reasons beneficial to the in- 
terests of the parties entitled. But they 
could not by any fprm of procedure 
whatever deprive the owners of it. The 
omission to distribute it semi-annually, 
as it accumulated, makes no change in 
its ownership." The doctrine laid down 
in these cases is very far from being a 
satisfactory one. If accumulated profits 
are, as admitted, wholly the property of 
the corporation until divided ; if they 
may be expended, invested, accumu- 
ated, retained or distributed precisely 
as, and precisely when, the corporation 
pleases, how then can it be said that any 
right or title to them accrues to any par- 
ticular stockholder at the period they 
are earned, as contradistinguished from 
the period when they are divided ? And 
what is there, therefore, of solid ground 
for the principle on which the cases pro- 
ceed ? 

It may be curious too, to observe, 
hereafter, whether the courts will follow 
this principle to its logical conclusion. 
Suppose a bonus declared after the 
death of the life-tenant, out of profits 
which were partly earned during his 
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tenancy, will the executor of the life- 
tenant be held entitled to recover from 
the remainderman a proportional part 
of such bonus ? Proceeding upon strict 
principle, he should clearly be held to 
be so entitled. 

The practical methods adopted by the 
courts to effect the necessary apportion- 
ment of the bonus in those cases where 
the profits out of which it is declared 
have accrued partly prior, and partly 
subsequent, to the inception of the life- 
tenancy have somewhat varied. 

In New Jersey the plan pursued is 
very simple. The per cent, of accumu- 
lated profits to each share at the time of 
the inception of the life-tenancy in the 
stock is ascertained. The per cent, of 
accumulated profits to each share at the 
time of instituting the litigation is then 
computed. If the latter sum be equal 
to or greater than the former, the' whole 
of the bonus is awarded to the life- 
tenant. If it be less, sufficient is de- 
ducted from the bonus to make up the 
difference, and this is reinvested as 
capital. The balance, if any there be, 
goes to the life-tenant : Van Doran v. 
Olden, supra. 

In Pennsylvania a somewhat different 
method is adopted. The value of each 
share at the inception of the life-tenancy 
in the stock is first ascertained. The 
value of each share immediately after the 
issuing of the bonus or stock dividend is 
then determined. If the value be less at 
the latter time, than at the former, 
enough is deducted from the bonus to 
make up the difference, and this is 
deemed capital. The rest is accounted 
income : Earp's Appeal, supra. No 
difficulty has been hitherto experienced 
in determining what is the real value of 
a share of stock at the respective periods 
above mentioned. It has so happened 
that its market price above par has been 
invariably precisely equal to the accu- 
mulated profits on hand, divided by the 
number of exist ng shares. The neces- 
sary computation has been, therefore, 
comparatively simple. 



It is, however, clear, that such will 
not always be the case. The value of a 
share of stock above par does not de- 
pend alone upon the accumulated profits 
on hand. It depends also, frequently 
to a great degree, on the business done 
by the corporation, and on the general 
confidence felt by the community in its 
management. These elements must 
often make a share of stock worth far 
more above par than its per cent, of the 
accumulated profits. 

When such a state of facts arises it is 
impossible to say what course will be 
pursued. It may be that the term 
"value" employed in the cases will be 
explained to mean only what it has 
practically meant hitherto, viz., the 
capital plus the accumulated profits 
divided by the number of shares. 
Probably, however, this will not be 
the case. A late authority upon an 
analogous question hereinafter cited 
(Biddle's Appeal, 11 W. N. C. 244), 
seems to point to the fact that the actual 
value at the inception of the tenancy in 
the stock, whether produced by the ex- 
istence of accumulated profits, by the 
profitable business of the corporation or 
by any other cause, will be deemed to 
constitute the criterion as to what is 
capital which must be maintained in- 
tact. If this be so the value of the 
stock as affected by like causes immedi- 
ately after the declaration of the bonus 
or dividend will also have to be taken 
into account. How this value is to be 
determined, it is impossible to say. The 
market value clearly furnishes no stan- 
dard. " That would make the rights of 
the parties depend upon the condition of 
the stock market, which is as variable as 
the tides without their regularity:" Moss's 
Appeal, 2 Norris 264-271. Further 
decision is needed upon this point. 

III. Proceeds of Corporate Property or 
Franchises. — Where the proceeds of a 
sale of corporate property constitute the 
fund out of which a dividend, either 
ordinary or extraordinary, is declared 
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to the stockholders, the question as to 
whether that dividend shall be deemed 
capital or income is sometimes compli- 
cated by considerations other than those 
already mentioned. If the property in 
question has originally been purchased 
with profits, the dividends declared from 
the proceeds of the sale will of course 
be distributed just as dividends declared 
from those profits would have been. If, 
on the contrary, the property has been 
bought with the capital of the corpora- 
tion, or has actually formed a part of 
that capital, a very different rule ap- 
plies. Capital remains capital, no mat- 
ter through how many transmutations it 
may pass. Hence property bought with 
capital is capital, the proceeds of that pro- 
perty are likewise capital, and dividends 
declared out of those proceeds must be 
deemed and accounted as capital : Heard 
v. Elredge, 109 Mass. 258 ; Wheeler v. 
Perry, 18 N. H. 307 ; Vinton's Ap- 
peal, supra. Nor can it make any 
difference what the intent of the cor- 
poration is in declaring the dividend, for 
though some authorities hold, as has 
been seen, that that intention may be 
effectual to transmute income into capi- 
tal, no case can be found where it has 
been deemed effectual to transmute capi- 
tal into income. 

The principle just laid down was 
clearly recognised by Lord Eldon in 
Barclay v. Wainwright, 14 Ves. 66, 
and has been enunciated in several 
American cases. It applies where the 
fund from which the dividend is declared 
has been produced by a sale of part of 
the franchises of the corporation ( Vin- 
ton's Appeal, supra), or where it con- 
sists of a reserve which the corporation 
has been obliged by law to keep, and 
which constitutes " part and parcel of 
the capital stock and no part of the 
profits or income :" Winslow v. Haven, 
cited 52 N. H. 76. It was invoked too 
in Clarkson v. Clarkson, 18 Barb. 646, 
under the following circumstances : 
Two railway corporations consoli- 



dated, called in the stock of the old 
companies and issued to the various 
stockholders new shares in the consoli- 
dated company, equal in number to the 
old shares but of a diminished par value. 
The difference in value between the old 
shares and the new was made good by 
issuing the bonds of the consolidated 
company for that amount. These bonds 
it was held, represented part of the 
original capital of the investment, and 
must be deemed capital. 

A similar conclusion was reached in 
Vinton's Appeal, supra, though it seems to 
have escaped the attention of the court 
that a portion of the property, the pro.- 
eeeds of which were in dispute, had 
been bought with the earnings of the 
company, and not with its capital. In 
the court below this circumstance was 
dismissed with the remark that " when 
profits are used to extend enterprises of 
this kind they become capital," but the 
soundness of this doctrine, in view of 
the eases already cited, may be doubted. 
On principle it would seem that the por- 
tion of the fund representing earnings 
should be distributed as a bonus de- 
clared out of earnings would have been. 
The principle above laid down is not, 
however, without an exception. It 
sometimes happens that a company is 
incorporated for the express purpose of 
buying property with its capital, im- 
proving it and subsequently selling it at 
an advance. In such cases the proceeds 
of sales of property, which have con- 
stituted part of the capital of the com- 
pany are frequently on hand, and divi- 
dends from such funds "are the ordi- 
nary ones and the principal ones which 
the company may be expected to make : ' ' 
Reed v. Head, 6 Allen 174. Such divi- 
dends have therefore generally been 
considered income : Balch v. Mallet, 
10 Gray 402. 

The sum received by an insurance 
company from a foreign government 
under a treaty as compensation for 
losses occasioned by that government 
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and sustained by the company, is to be 
considered as income, and dividends de- 
clared out of such fund will be distributed 
accordingly : Harvard College v. Amory, 
9 Pick. 446. The same doctrine applies 
■where the fund in question has been 
produced by the sale of patent rights 
and patterns, the property of a manu- 
facturing corporation : Harvard College 
v. Amojry, supra. 

IV. Options to subscribe to New Stock. 
— When a corporation offers to its share- 
holders the option of subscribing to new 
stock, such stock often becomes at once 
in the hands of the subscribers, either by 
reason of the existence of a surplus fund, 
by reason of the business prospects of 
the corporation, or for some other cause, 
worth far more than the amount ex- 
pended for its purchase. For the same 
reason the option to subscribe, if sold in 
the market, will often realize a consid- 
erable sum. Where such an option is 
offered during the existence of a life- 
tenancy, the value of the new stock 
above what- is paid for it, or, what is 
the same thing, the proceeds of the sale 
of the option to subscribe to such stock, 
has sometimes formed the subject of 
litigation between life-tenants and re- 
maindermen. In Massachusetts, such 
sums are held to be properly capital. 
"The right or privilege to take new 
shares in a corporation," said Bigelow, 
C. J., "is a benefit or interest which 
attaches to stock, not as profit or income 
derived from the prosecution of the cor- 
porate business, but as inherent in the 
shares from their very creation. * * * 
It is an original incident or attribute 
pertaining to each share — a right to a 
larger participation or ownership in the 
capacity of the corporation to earn 
profits, and not the gain or income itself 
actually earned by the corporation. In 
this view the value of the right must be 
regarded as capital:" Atkins v. Albree, 
12 Allen 359. 

In Pennsylvania — the only other state 
in which the question has arisen — the 
Vol. XXX.— 50 



cases have been such as to render it im- 
possible to lay down any broad principle 
as a guide for future litigation. In 
Wiltbank's Appeal, .14 P. P. Smith 256, 
it was held that " the price brought by 
the sale of the subscription right, and 
the premium of the subscribed stock, 
were an incidental, and, in one sense, 
an accidental, profit, following the own- 
ership of the old stock, as the product 
of an advantage belonging to it," and 
it was therefore accounted income. 

This case, however, is of little or no 
value as a precedent, because it entirely 
omits mention of a circumstance which, 
owing to the subsequent line of decision, 
must inevitably enter as an element into 
every future litigation upon the point. 
That circumstance is the cause of the 
value of the option. That cause may 
be, as has been already said, either the 
existence of accumulated profits, a con- 
fidence in the prosperity and manage- 
ment of the corporation, or both of these 
circumstances combined. The former 
circumstance alone was considered in 
Moss's Appeal, 2 Norris 264. Here, at 
the time the option was offered there 
was on hand a large amount of accumu- 
lated profits. It did not appear when 
those profits were earned. The market 
value of each share of stock above par 
immediately before that period happened 
to be precisely equal to its per cent, of 
the accumulations then on hand. Every 
stockholder being given the right to pur- 
chase as many of the new shares at par as 
he had of the old, the effect was to 
double the number of shares the value 
of which was enhanced by the accumu- 
lated fund. Hence, each old share was 
diminished in value above par by half ; 
while each new share immediately on 
its creation assumed a value above what 
was paid for it of the same amount. 
This latter value corresponded of course 
to the value of the option to subscribe to 
that share when put upon the market. 
It was held that, under the circum- 
stances, the proper course was to con- 
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sider the proceeds of these options as 
capital, as in this way the corpus of the 
estate would be retained intact at pre- 
cisely the value it had had immediately 
prior to the offering of the option. 

Both circumstances which give rise 
to the value of options were considered 
in the recent case of Biddle's Appeal, 
supra. Here there was a fund of ac- 
cumulated profits on hand, all of which 
had been earned prior to the incep- 
tion of the life-tenancy in the stock. 
The new shares were offered at par, 
each subscriber to pay, in addition, a 
sum equal to the par value, which sum 
was to be added to the surplus of the 
company. The sum realized from the 
sale of the option to subscribe to each 
new share was greater than the decreased 
percentage of accumulations to that pro- 
portion of old shares in right of which 
such new share was issued. It was con- 
tended on behalf of the life-tenant that 
out of that sum sufficient should be cap- 
italized to make up the decreased per- 
centage of the accumulations to the old 
shares to what it had been at the time 
of the inception of the life-tenancy in 
the stock, and that the rest should be 
distributed as income. But the court 
held otherwise. The value of the op- 
tions, they said, was based upon the 
right of the new shares to an equal par- 
ticipation in whatever extra value the 
old stock might have attained either by 
reason of the accumulations, the business 
prospects of the corporation or otherwise. 
In other words, the value of those options 
was simply a part of the entire value 
above par attained by the old shares. 
The ownership . of the proceeds of the 
options was therefore to be determined 
solely by the ownership of the value 
of the old shares above par. If this 
was capital, the proceeds of the options 
was capital. If it was income, the pro- 
ceeds of the options was income. 

Here that portion of the value of the 
old shares above par, derived from accu- 
mulations alone, clearly arose prior to 



the inception of the life-tenancy in the 
stock, the accumulations having all been 
earned before that period. An extra 
value was also presumed to have arisen 
from other causes before that time, no 
change in the actual value of the stock 
having been shown to have occurred 
during the life-tenancy. The entire 
value of the old stock above par was 
therefore said to have accrued prior to 
the inception of the life-tenancy in the 
stock. But this, on the theory of Earp's 
Appeal, supra, constituted that value 
capital. The proceeds of the options 
were therefore properly to be considered 
capital, and were so decreed. 

The decision in this case is by no 
means satisfactory. The principle upon 
which it depends is substantially that of 
Earp's Appeal, already cited, and the 
doubts as to the soundness of that prin- 
ciple before expressed might here be 
reiterated. It would seem, too, that 
certain very important considerations 
were entirely overlooked by the court. 
The proceeds of the options ; or, in 
other words, the value of the new stock 
above what was paid for it, did not de- 
pend wholly upon the antecedent value 
of the old stock above par. A portion 
of that value resulted from the right of 
the new stock to share ratably with the 
old in the addition to the surplus pro- 
duced by the payment by each subscriber 
thereto of the extra sum equal to the par 
value. But of this fact the court took 
no notice. 

Other difficulties might be suggested. 
The very fact of increasing the capital 
may in itself have communicated an en- 
hanced value to the new stock in com- 
mon with the old, and so have raised 
the price of the option. Or perhaps that 
price was enormously enhanced by some 
temporary and wholly artificial "boom" 
in the market. The increase of value 
brought about by such causes would 
seem to be clearly in the nature of profit 
accruing during the life-tenancy, and 
should have been considered income. 
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No opportunity was, however, afforded 
to determine whether any, and., if any, 
how much, of the value of the option 
was attributable to such causes. The 
whole of that value was deemed to arise 
out of the former value of the old shares, 
and was distributed accordingly. 

The only rule that can safely be de- 
duced from Biddle'.<< Appeal as obtaining 
in Pennsylvania is as follov/s : Where- 
ever an option to subscribe to new stock 
is offered, and the value attained by the 
old stock above par is shown to have 
remained unaltered from the time of the 
inception of the life-tenancy in the stock 
down to the offering of the option, then 
the value of the new stock above what 
is paid for it, or the proceeds of the 
option to subscribe to it, will be deemed 
capital. But if, on the other hand, the 
total value of the old stock above par 
can be shown to have been caused by 
the accumulation of a fund or from other 
circumstances arising since the inception 
of the life-tenancy in the stock, then the 
value of the new stock above what is 



paid for it, or the proceeds of the option 
to subscribe to it, will be deemed in- 
come. 

Where the value of the old stock above 
par has been caused by reason of accu- 
mulations or other circumstances hap- 
pening partly prior and partly subse- 
quent to the inception of the life-tenancy 
in the stock, the value of the new stock 
above what is paid for it, or the proceeds 
of the option to subscribe to it, would 
seem, on principle, to be properly dis- 
tributable to capital and to income pro- 
portionately. How the necessary com- 
putation will be made remains yet to be 
decided. In Moss's Appeal the question 
was evaded, because the exact period 
when the accumulations were earned 
was not shown, and the total proceeds 
of the options were accordingly awarded 
arbitrarily to capital. But the day is 
not far distant when the question will 
have to be faced. The test of market 
values has been most properly repudi- 
ated. What test will be adopted 1 

Lawrence Lewis, Je. 



United States Circuit Court. Eastern District of Pennsylvania. 
NORRINGTON v. WRIGHT. 

Under a contract for 5000 tons of rails to be shipped in about equal quantities in 
February and four succeeding months, the whole to be delivered by August 1st, the 
purchaser may rescind on failure to ship the stipulated quantity in February. 

A severable contract may- be severed for the purpose of enforcing rights as they 
accrue, but a party in default cannot insist on its being treated as severed to avoid 
a right to rescind for non-performance of any one portion. 

Partial performance, accepted and retained in ignorance of any default of the 
seller as to the residue, does not prevent the right of rescission for such residue 
when the contract furnishes an exact measure of compensation for the partial per- 
formance. 

Motion to take off nonsuit. The action was assumpsit on the 
following contract : 

"Philadelphia, January 19th 1880. 

Sold to Messrs. Peter Wright & Sons, for account of Messrs. A. 
Norrington & Co., London, 5000 tons old T iron rails, for ship- 



